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STATEMENT OF THE CASE
Nature of the Case
Dana Lydell Smith appeals from the district court's Order Denying Defendant's
Motion for a Faretta Hearing and Motion to Alter or Amend Judgment, contending that
the district court should have conducted a Faretta hearing, even though the proceedings
for which counsel was sought were no longer pending.

Statement of the Facts and Course of the Proceedings
A jury found Smith guilty of grand theft on November 6, 2007. (R., p.69.) Smith
appealed, and his conviction was affirmed on appeal on May 20, 2009, with the Court
issuing remittitur on June 17, 2009. (Remittitur, Docket #35216/35604. 1) Smith filed a
Motion for New Trial under Idaho Criminal Rule 34 on July 30, 2010, in which he alleged
newly discovered evidence. (R., pp.1-41.) Smith also filed ancillary motions for selfrepresentation with the assistance of counsel, disclosure of medical records, and
transport. (R., pp.42-48.) The State filed an objection to the motion for new trial on the
grounds that it was untimely. (R., pp.49-50.)

On August 30, 2010, the district court

denied Smith's motion for a new trial on its merits, finding that Smith had filed his motion
within two years of final judgment, but had failed to present any newly discovered
evidence.

(R., pp.56-59.)

The district court also denied all other pending motions,

including Smith's motion for self representation with counsel's assistance. (Id.) Smith
did not appeal from the district court's order.

The Court took judicial notice of the Record and Transcripts filed with Smith's
prior appeal in Dockets 35216 and 35604. (R., p.86.)

1

On September 3, 2010, after all the motions had been denied, Smith filed a
motion requesting a Faretta hearing. (R., pp.61-61a. 2 ) On September 14, 2010, Smith
also filed a Motion to Alter or Amend a Judgment, based on Idaho Rule of Civil
Procedure 59(e). (R., pp.62-66.) The district court denied both motions on September
24, 2010. (R., pp.69-70.} Smith filed a notice of appeal on October 15, 2010, timely
only to the district court's order denying his Motion for a Faretta Hearing and Motion to
Alter or Amend a Judgment. (R., pp.72-74.)

2

The second page of this motion is on the back of the page numbered "61" in the
Record. Unnumbered pages found on the backs of numbered pages throughout the
Record are referenced in this brief by adding the letter "a" to the numbered page.
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ISSUE
Smith states the issue on appeal as:
Did the district court err when it failed to conduct a Faretta hearing?
(Appellant's brief, p.5.)
The State rephrases the issue as:
Has Smith failed to establish error in the district court's denial of a Faretta
hearing where Smith was not entitled to a Faretta hearing because his prosecution was
final and there were no pending motions?
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ARGUMENT
Smith has Failed to Establish any Error in the District Court's Denial of his Request for a
Faretta Hearing, Because he was not Entitled to One
"Mindful that the district court no longer had jurisdiction to conduct a Faretta
hearing for the motion for new trial and that I.R.C.P. 59 does not apply in criminal
cases," Smith still contends that the district court erred in denying his request for a
Faretta hearing. (Appellant's brief, p.6.) The State agrees that the district court lacked
jurisdiction to conduct a Faretta hearing on the dismissed motion for a new trial.

In

addition to that lack of jurisdiction, Smith failed to establish error by the district court in
denying his request for a Faretta hearing because Smith was not entitled to one.
A "district court's jurisdiction is completed upon the 'entry of the judgment and
sentence or its affirmance on appeal."' State v. Pratt, 128 Idaho 207, 211, 912 P.2d 94,
98 (1996) (quoting State v. Johnson, 75 Idaho 157, 161, 269 P.2d 769, 771 (1954)). A
court, having exercised its original jurisdiction to completion of the case, loses
jurisdiction to consider collateral attacks upon that judgment.

kl

"Absent a statute or

rule extending its jurisdiction, the trial court's jurisdiction to amend or set aside a
judgment expires once the judgment becomes final." State v. Jakoski, 139 Idaho 352,
355, 79 P.3d 711, 714 (2003) (footnote omitted).

The district court denied Smith's

Motion for a New Trial in an order entered on August 30, 2010. (R., pp.56-59.) Smith's
notice of appeal, filed October 15, 2010, was not timely from that order. (R., pp.72-74.)
On appeal, Smith has correctly conceded that the district court lacked jurisdiction to
grant a Faretta hearing on his Motion for New Trial. (Appellant's brief, p.6.) Smith has
therefore failed to show error in the denial of his motion for a Faretta hearing.
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Even if the district court had jurisdiction to consider the motion, Smith has still
failed to establish that he was entitled to a Faretta hearing.

The Sixth Amendment

provides that "[iJn all criminal prosecutions, the accused shall enjoy ... the assistance of
counsel for his defense."

U.S. CONST. amend. VI.

The Sixth Amendment right to

counsel attaches to all critical stages of the prosecution where a defendant's substantial
rights may be affected. U.S. v. Wade, 388 U.S. 218, 224-25 (1967); Estrada v. State,
143 Idaho 558, 562, 149 P.3d 833, 837 (2006). The critical stages of a prosecution end
when the judgment becomes final on direct appeal. See Pennsylvania v. Finley, 481
U.S. 551, 555 (1987) ("the right to appointed counsel extends to the first appeal of right
and no further" (emphasis added).)

Collateral attacks on convictions that have long

since become final upon exhaustion of the appellate process do not create a Sixth
Amendment right to counsel.

&

Smith's conviction was affirmed on appeal on May 20, 2009, with the Court
issuing remittitur on June 17, 2009, making his judgment final.
#35216/35604.)

(Remittitur, Docket

At that point, all of the critical stages of the prosecution were

completed and his Sixth Amendment right to counsel expired. See Finley, 481 U.S. at
555. Contrary to Smith's assertions on appeal, a motion for a new trial, raised more
than a year after the criminal conviction became final, does not constitute a critical stage
of the prosecution. See State v. Hartshorn, 149 Idaho 454, 458, 235 P.3d 404, 408 (Ct
App. 2010) (discussing the inapplicability of the Sixth Amendment right to counsel to
hearings on motions filed months or years after judgment becomes final due to the lack
of prejudice to a defendant when compared to the potential prejudice prior to entry of
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judgment). Because Smith's motion for a new trial does not create a critical stage of the
prosecution, he has no Sixth Amendment right to counsel for such a motion.
Smith's Motion to Alter or Amend a Judgment, brought under I.R.C.P. 59(e),
does not apply to this criminal case, I.R.C.P. 1(a), and has no counterpart in the Idaho
Criminal Rules, State v. Nelson, 104 Idaho 430, 431, 659 P.2d 783, 784 (Ct. App.
1983). That motion, likewise, does not create a critical stage of the prosecution and
thus cannot revive Smith's expired Sixth Amendment right to counsel.
There is no stand alone right to a Faretta hearing.

Rather, the purpose of a

Faretta hearing is to determine whether a defendant's waiver of his Sixth Amendment
right to counsel was made knowingly and intelligently. See Faretta v. California, 422
U.S. 806, 835-36 (1975).

Absent a waivable Sixth Amendment right to counsel, a

defendant has no right to a Faretta hearing.

Because Smith did not have a Sixth

Amendment right to counsel, he was not entitled to a Faretta hearing. Smith has failed
to establish any error by the district court, and the judgment of the district court should
be affirmed.

CONCLUSION
The State respectfully requests that this Court affirm the district court's Order
Denying Defendant's Motion for a Faretta Hearing and Motion to Alter or Amend
Judgment.

DATED this 17th day of August, 2011.

c~
Deputy Attorney General
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that l have this 17th day of August 2011, served a true and
correct copy of the attached BRIEF OF RESPONDENT by causing a copy addressed
to:
DIANE M. WALKER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
to be placed in The State Appellate Public Defender's basket located in the Idaho
Supreme Court Clerk's office.
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